DECRIMINALIZING TRIBAL CODES: A RESPONSE TO OLIPHANT

Catherine Baker Stetson* Introduction
When the Supreme Court held that tribes do not have criminal jurisdiction over non-Indians on the reservation, chaos reigned in many Indian communities, and the ramifications for tribal sovereignty were tremendous. Several means for dealing with these issues have been suggested, some perhaps have been tried, but to date no solution has emerged as a completely satisfactory answer to the question, "What do we do now?" This is probably because there is no satisfactory response to such a dilemma.
This paper is offered to provide a background discussion and analysis of the Supreme Court decision and its ramifications; more important, it attempts to examine the available alternatives, specifically that of decriminalizing certain tribal code provisions in an effort to extend civil jurisdiction into areas that often need and invite tribal control. An analysis of the distinctions between civil and criminal offenses and penalties is necessary before any such revision of tribal codes can begin, and the application of such an analysis to the specific needs and powers of individual tribes must be made carefully and with concern for a variety of factors.
I. The Decision
For almost one hundred years, the federal courts have had jurisdiction over enumerated major crimes committed by Indians on the reservation,' as well as over certain federal crimes, unless
The Port Madison Reservation "is a checkerboard of tribal community land, allotted Indian lands, property held in fee simple by non-Indians, and various roads and public highways maintained by Kitsap County."" Furthermore, 63% of reservation land is owned by approximately 3,000 non-Indians, while the remaining lands are held in trust for approximately 50 Suquamish tribal members.'
2 Both Oliphant and Belgarde are non-Indians and were arrested on the reservation.
In the fall of 1973, the Suquamish Tribe was celebrating the annual Chief Seattle Days on its reservation in Washington. During the festivities, Oliphant was arrested by the tribal police and was charged with resisting arrest and assaulting a tribal officer. He was jailed and then released on his own recognizance by the tribal court. Oliphant petitioned to the district court for a writ of habeas corpus, which the district court denied. On appeal, the Ninth Circuit affirmed the denial. At the same time, Belgarde was arrested by the tribal police following a high-speed chase through the reservation; the chase ended when Belgarde ran into a tribal vehicle. He was released after posting bail but was later charged with recklessly endangering another person and with damaging tribal property. Belgarde's petition for a writ of habeas corpus was also denied by the district court, and his appeal was pending in the Ninth Circuit when the Supreme Court granted certiorari to Oliphant.' 3 The issue raised by Belgarde and Oliphant was whether a tribal court had criminal jurisdiction over non-Indians on the reservation. The Supreme Court, in a 6-2 decision, held that it did not.'" An analysis of the decision clearly indicates that the Court's reasoning was poorly founded, even irrational, but the decision is nevertheless binding, and the impact on tribes has been, and will continue to be, enormous.
Following the decision, there has been a flurry of widespread criticism, both of the holding itself and of the reasoning behind it. The criticism has not been limited to the outrage of individual tribes, but has been the inspiration for numerous law review articles and casenotes whose titles alone indicate the tenor of reac-11. Id. at 193. 12. Id. at 193 n.1. 13. 14. Id. Rehnquist, J., delivered the opinion; Stewart, White, Blackmun, Powell, and Stevens, JJ., joined. Marshall, J., dissented and Burger, C.J., joined in the dissent. Brennan, J., took no part in the decision.
tions to Rehnquist's opinion. 5 His misuse of precedent and other authority, his failure to apply traditional canons of construction, his false assumptions and poor arguments have served as fertile ground for criticism. Additionally, a look at international law and at the rules governing conflict of laws only serves further to buttress the convictions of many that Oliphant was shamefully decided.
As the Ninth Circuit accurately pointed out, "the proper approach to the question of tribal criminal jurisdiction is to ask 'first, what the original sovereign powers of the tribes were, and, then, how far and in what respects these powers have been limited.'" "6 The court found that "the power to preserve order on the reservation . . . is a sine-qua non of the sovereignty [which] the Suquamish originally possessed," ' and that "no treaty has deprived the Suquamish of criminal jurisdiction" over non-Indians. 'I 8 The principle of "reserved powers" to the tribes is commonly accepted. 19 In the absence of express congressional withdrawal of such powers, tribes are presumed to have retained them." 0 While it is interesting to note that the dissent in Oliphant based its argument exclusively on such principles, 2 ' Rehnquist clearly did not feel compelled to acknowledge this well-established and significant body of case law and tradition. His finding that criminal jurisdiction over non-Indians was not reserved to the tribes "is a new interpretation of Indian law and is difficult to resolve with precedent."
A new standard of analysis-'"inconsistent with their status"-emerged in Oliphant; 2 3 "no established legal authority exists at the present time for such a position, and, significantly, the majority makes no attempt to cite any precedent for it." ' 
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Though there is a recent trend toward less reliance on the notion of inherent sovereignty and more reliance on statutory and treaty interpretation," the Supreme Court has noted that the doctrine of tribal sovereignty is nonetheless relevant, "not because it provides a definitive resolution of the issues in this suit but because it provides a backdrop against which the applicable treaties and federal statutes must be read." 42 Since Rehnquist did not find inherent sovereignty to be present, he was not obliged to look to statutes or treaties to discover whether such sovereignty had been limited. He did, nonetheless, and perhaps it would have been better for the credibility of his opinion had he not.
Through the efforts of Rehnquist, Oliphant stands as a glaring example of misuse of statutory and treaty law. At best, Rehnquist's readings and applications are ambiguous; more frequently, however, his conclusions fly in the face of logic, precedent, and justice, apparently relying on the inevitable ensuing confusion to cover the tracks.
Rehnquist-referred to the Western Territory Bill to support the idea that there is no tribal criminal jurisdiction over non-Indians, when in fact the Bill provided for just such jurisdiction in certain instances. 4 8 His use of case law was similarly flawed. Ex parte Kenyon dealt specifically with the issue of tribal criminal jurisdiction over non-Indians but was distinguishable in that the crime involved was committed off-reservation. 4 9 Rehnquist latched on to dictum in Kenyon, however, to prove his point that tribal jurisdiction over non-Indians on the reservation was also nonexistent, thus elevating dictum to the status of holding.
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This poor, but only, authority was at first glance supported by a 1970 Solicitor's Opinion, 5 though Rehnquist clearly knew that the Opinion had been withdrawn and had not been replaced, thus rendering its inclusion useless if not misleading. Interestingly enough, a 1934 Solicitor's Opinion had reached the opposite conclusion, 5 2 and a memo from the Solicitor's Office, in 1975, indicated that the issue was far from settled, the majority of the persuasive arguments tending to support tribal criminal jurisdiction."
In analogizing the issue in Oliphant to the policies controlling the Major Crimes Act' 5 4 Rehnquist undercuts his own argument-that tribal court jurisdiction over non-Indians would result in non-Indians being tried by tribal courts for major crimes-by referring in a footnote to the Indian Civil Rights Act that places limitations on the punishments tribes are allowed to mete out. 5 
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that the Major Crimes Act provides for exclusive federal jurisdiction over the specified acts, and good arguments can be made for the exercise of concurrent jurisdiction., At any rate, the Indian Civil Rights Act explicitly protects Indians and non-Indians alike from tribal court excesses, a logical inference being that the tribal courts have jurisdiction over both."
Rehnquist's interpretation of treaties fared no better than his interpretation of statutes. An initial discussion of four irrelevant treaties (irrelevant because of the individual nature of all treaties and because of their failure to be in any way binding upon the Suquamish)5" served effectively to distract from Rehnquist's consideration of the Treaty of Point Elliot. Ignoring evidence of the Suquamish's intent to retain criminal jurisdiction over nonIndians, 59 he proceeded with a lopsided construction of the treaty provisions in an effort to establish that tribal recognition of its dependence upon the federal government was tantamount to relinquishment of tribal jurisdiction. Such an assumption is not clearly, logically, or inevitably mandated by the treaty language, which may just as easily have contemplated concurrent federaltribal jurisdiction in this area, recognizing only a trade dependence upon the United States.
60
In addition, the failure of the tribe to raise jurisdictional questions or to assert criminal jurisdiction over non-Indians does not necessarily lead to the conclusion that such jurisdiction did not and could not exist; rather, the failure is readily explainable in light of the fact that, at the time of the treaty-making, such jurisdiction was not being exercised and was not viewed as necessary. 6 ' Congressional silence may merely indicate a lack of occasion to consider the question. 6 2 Rehnquist's specific reference to one clause in the treaty (which he holds up as clear evidence of tribal relinquishment of its jurisdiction) depends on an unlikely interpretation of the clause that appears more obviously to be an extradition clause, in no way inconsistent with the exercise of tribal criminal jurisdiction over all persons on the reservation. [Vol. 9
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analysis of the issue, it stated that its "approach is influenced by the long-standing rule that 'legislation affecting the Indians is to be construed in their interest."'6 Using such an approach, the court's consideration of the treaty, statutes, and case law resulted in an unwavering assertion of tribal criminal jurisdiction. 6 Rehnquist's analysis of the treaties clearly ignored the accepted canons of construction as applied to federal-tribal relations.
In addition to a negative analysis of Rehnquist's opinion in Oliphant, more positive approaches to the issues of tribal sovereignty and criminal jurisdiction are to be found in the precepts of international law and conflict of laws. International law upholds the Indians' right of self-determination and sovereignty, and federal law to the contrary is in violation of such international law." There are numerous reasons for according tribal interests persuasive weight in resolving the inevitable jurisdictional conflicts that result from a forced coexistence of different sovereigns. 67 Decisions such as Oliphant not only are harmful in their undermining of their own authority and precedent and of the authority of tribal governments, but they also ignore established tenets of international law and conflict of laws, thus weakening the persuasiveness of arguments and traditions only tangentially related to tribal law.
The Ninth Circuit was perceptive enough to foresee some of the reasons why tribal criminal jurisdiction over non-Indians on the reservation was necessary, not the least of which was that exemplified by the Oliphant fact situation itself. Without criminal authority over all persons on the reservation, there would be no law enforcement or protection available. 68 This, in turn, the court supposed, would lead to increased migration of Indians off the reservation, in counteraction to expressed congressional policy. 6 9 Furthermore, the court noted, federal law is not designed to handle a wide range of conduct and minor offenses; surely someone 
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has to, and states, their courts, and their laws are certainly not the appropriate answer. 7 " Ill feelings and antagonism between tribes and surrounding states preclude any sincere expectations that justice could or would be done through assertion of state jurisdiction over criminal activity on reservations. 7 ' The conclusion that came logically to the Ninth Circuit was to acknowledge tribal jurisdiction, thus allowing for continued dignity of the tribal governments while ensuring prosecution of lawless behavior.1 2 Not only does the holding in Oliphant impede self-determination and express congressional policy," it also raises serious questions about denial of equal protection rights to Indians. 4 It encourages racial ill-will and, potentially, violence;" it ensures inefficient prosecution and resultant lawlessness; and it poses innumerable difficulties in restructuring federal procedures. 76 Other areas of litigation, such as taxation, well settled and workable before Oliphant, are liable to be reexamined and relitigated, further complicating and upsetting federal-tribal relations .
7
One positive effect of Oliphant, according to some, is that it may spur Congress to effect curative legislation in the area of tribal criminal jurisdiction. Certainly such legislation would be able to offset Oliphant and is the most obvious and ultimate of solutions. 7 8 However, there are numerous difficulties involved in approaching Congress about the problem, and there is no assurance, even if Congress legislates, that it will restore tribal criminal jurisdiction over non-Indians. Restoration may be only partial, and there is always the possibility that Congress will instead provide statutory backup for Oliphant. At any rate, a congressional enactment will take a long time, and tribes are concerned about how to deal with their problems now, on a day-to-day basis.
Several solutions have been proposed as a means of dealing with Oliphant. One is to attempt to apply substantive tribal law (instead of state law) under the Assimilative Crimes Act through Another alternative would be through the courts. To attempt to limit Oliphant to its facts is one option. Though the argument can rationally be made, given Oliphant's extremely skewed fact situation, the breadth of the decision probably will prevent such an argument from prevailing." Moreover, even though an argument to the effect that tribal criminal jurisdiction should be allowed where the reservation is predominantly Indian-inhabited and Indian-held may prevail, those tribes with a large amount of fee land and non-Indian inhabitants would not be any better off than before; the injustice and incongruity of selective jurisdictional powers would probably increase the Court's reluctance to limit Oliphant to its facts.
The better option available through the courts would be to send up a better fact situation and ask that Oliphant be expressly overruled. Aside from the ethical considerations involved with sending up an issue that has been so broadly, recently, and emphatically decided, the likelihood of success is small. A newer decision may be better analyzed and better supported, but the result, given the racial and political realities, would probably be the same, and we can do without a good opinion supporting Oliphant.
A solution that emerges as more practical is to work within the confines established by Oliphant; that is, to exercise those powers not removed by the Court. The tribal exclusionary powers, particularly against habitual offenders, may be used to remove those non-Indians whose presence or actions are particularly offensive to tribal life and well-being." Injunctive powers may be exercised, for example, in the areas of business and waste regulation, perhaps on a nuisance theory. And finally, civil penalties and even forfeitures may be imposed through regulation of such areas previously defined as criminal, e.g., trespass, traffic violations, illegal hunting and fishing, littering, and the like. solution to be effective, tribal codes would have to be revised, and several factors would have to be considered in order to ensure that courts would uphold the restructured tribal jurisdiction. It must be clear from the start what powers still remain with the tribes, and also how they are to go about revising substantive and procedural law in order to stay within the purview of such powers.
II. The Leftovers: Tribal Civil Jurisdiction
It is relatively clear that tribes have exclusive jurisdiction over civil affairs and minor criminal offenses between members, and states have exclusive jurisdiction over crimes between nonIndians.
8 2 What remains of tribal civil jurisdiction over nonIndians, in the wake of Oliphant, is less clear.
For some observers, the proposition that tribes retain civil jurisdiction over non-Indians is not a settled one. A question can be raised about the Court's dictum, which stated that the Indian Civil Rights Act would apply to non-Indians only "if and when they come under a tribe's criminal or civil jurisdiction either by treaty provision or by Act of Congress." 83 The inference is that the Oliphant rationale may be applicable to civil as well as to criminal jurisdiction. Still, the presumption should be that the tribes retain civil jurisdiction over non-Indians, and this authority has been frequently and repeatedly upheld.1 4 Since Oliphant addressed itself specifically and only to the issue of criminal jurisdiction, no intimation, either express or implied, should be seen as curtailing civil jurisdiction. Especially given the aberrational nature of Rehnquist's opinion, the argument is that his holding cannot be extended beyond its clear and explicit holding."
That tribes are still considered independent sovereigns with powers of self-government was reaffirmed in [Vol. 9
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borders, even for nonmembers. 7 Such an authority was termed a "natural right," inherent, and independent of title. 8 In Williams v. Lee, 89 the Supreme Court disallowed the state of Arizona from exercising civil jurisdiction over actions arising between Indians and non-Indians on the reservation. Williams stated as rationale the reluctance to undermine tribal authority and to infringe upon a tribe's right to self-government. Since Williams, courts have frequently addressed the question of "whether the state action infringed on the right of reservation Indians to make their own laws and be ruled by them," 90 in analyzing tribal-state conflicts or jurisdiction and legislation. Since 1959, it appears
[that] exclusive Indian jurisdiction exists when an action involves a proprietary interest in Indian land; or when an Indian sues another Indian on a claim for relief recognized only by tribal custom and law; or, subject to the Fourteenth Amendment argument, when an Indian is suing or being sued by another Indian or non-Indian over an occurrence or transaction arising in Indian country about which the Tribe does, or foreseeably will, in the exercise of its police power, assume sovereign control through tribal law, court, or executive action. 9 '
Tribal civil authority has been upheld in a variety of areas, from taxation and regulation to domestic affairs and child custody. The Williams infringement test has frequently been the measure of who may exercise authority-tribe or state. Clearly it is in the tribal interest to be able to control such areas as use of peyote on the reservation, 92 regulation of tribal elections, 9 3 exercise of extradition powers, 9 
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Published 97 tribal laws governing adoption were held to be exclusive when litigation arose on the reservation. State courts have occasionally taken jurisdiction over child custody cases involving an Indian child, 98 but only when the domicile of the child was found to be off-reservation. 9 9 Tribal law governing domestic relations has also been held to be valid 0 0 if not exclusive,' 0 ' partly depending on whether the tribe in question has affirmatively undertaken to govern the area at issue, and whether individual members have voluntarily brought the action in a state court.
In holding that federal courts do not have jurisdiction to interfere with tribal regulation of membership, the Court in Santa Clara Pueblo v. Martinez noted that "tribal courts have repeatedly been recognized as appropriate forums for the exclusive jurisdiction of disputes affecting important personal and property interests of both Indians and non-Indians." 0 2
While the ability of tribes to tax non-Indians, their businesses, and their lands within reservation boundaries has not been conclusively defined, the tribes are allowed to tax non-Indian lessees,' 0 3 cigarette sales,104 and business activities,1'o though the authority to do so has not always been found to be exclusive. 1 MANUAL, supra note 7, at § 1.
194 U.S. 384 (1904).
[Vol. 9
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the power to expel violators of tribal codes and to deliver offenders to the appropriate authorities is still effective. 108 Though Oliphant raises a question as to the continuing validity of such authority, Williams v. Lee, federal treaties, and pure practicality would indicate that the exclusionary power is still operative. The area of fishing and hunting regulation is currently in a state of flux. The general rule seems to be that even in the absence of a treaty provision on the subject of hunting, fishing, water, timber, and mineral rights, the tribe reserves such rights, absent a clear congressional statement to the contrary." 9 Even in Public Law 280 states, the courts have not allowed state jurisdiction over hunting and fishing, though this does not prevent states from attempting to assert it." 0 Though some courts have held the Indians' rights to be exclusive,"' and other courts have held the states' rights to be exclusive," 2 the American Indian Policy Review Commission indicates that congressional intent requires tribal consent for non-Indians to go on reservations to hunt and fish.' The issue of tribal authority to regulate off-reservation is even more tenuous, though it has been held to exist."" Tribes may be limited as to how far their fish and game ordinances apply because of provisions in their own constitutions which limit their jurisdiction to members or to Indians, and there may be treaties or legislation which limit their powers or allow the importation of state laws. But generally it appears that the trend, and the better view, is that tribal laws apply to Indians and non-Indians alike who are hunting and fishing within the boundaries of an Indian reservation. This application would lead to the exclusion of state laws except when the tribe itself requires that non-Indians comply with state regulations as they have in some situations." 5 The United States Supreme Court has said that tribes may regulate hunting and fishing on the reservation and that such Though much of the controversy concerning the extent of tribal control and jurisdiction over non-Indians has yet to be settled, there is at least a solid body of law and treaty interpretation that indicates that in several civil areas tribes do have jurisdiction, whether concurrent with or exclusive of state jurisdiction. Though criminal jurisdiction over non-Indians is no longer functional for tribes, decriminalization of certain activities may be a viable solution for such tribes as wish to continue (or begin) control over certain areas of activity on the reservation. If hunting and fishing, minor offenses, business, waste, tribal ranges, and food service, for example, can be controlled by a civil code and can be seen to fall within Williams's infringement parameters, tribes may at least partially circumvent many of the problems posed by the Oliphant decision. Such a decriminalization process, however, will undoubtedly be closely scrutinized by both federal and state courts, and serious tribal efforts must be made to ensure that any new civil codes do not seek merely to substitute the word "civil" for the word "criminal" wherever it appears. Instead, a thorough revision of the codes is required in order to bring the new regulations within constitutional and practicable guidelines.
III. The Fine Line
Recently there have been numerous attempts to decriminalize certain behavior and to substitute civil penalties for criminal penalties in order to make legal enforcement proceedings more efficient." 7 Though state and federal motivation in so doing is different from that of tribes that wish to decriminalize activities for purposes of retaining control over certain behavior on the reservation, the problems encountered are much the same. Certainly, nominal semantic change in laws is insufficient to make civil an erstwhile criminal offense; yet just what the distinction is between criminal and civil offenses is unclear.
The Supreme Court has been notoriously inconsistent, or at best enigmatic, in its analysis of the distinction. For purposes of selectively applying constitutional safeguards, the Court has [Vol. 9
https://digitalcommons.law.ou.edu/ailr/vol9/iss1/3 DECRIMINALIZING TRIBAL CODES issued a series of opinions in which the same sanction was held to be punitive on one hand and remedial (or civil) on the other." 8 Clearly, all laws that function primarily to punish are criminal," 19 but just what constitutes a punitive sanction remains difficult to discern. In order to determine whether a law serves primarily to punish, it is necessary to determine what punishment is, as well as what the legislature intended when it imposed a particular sanction; both analyses have their drawbacks.
Professor Hart has defined punishment in terms of five, possibly six, elements: (1) it must involve pain; (2) it must be a response to an offense against the rules; (3) it must be imposed upon one who breaks the rules; (4) it must be intentionally administered by others; and (5) it must be imposed by a legal authority with jurisdiction over the offense. 20 In order to distinguish punishment from civil remedies (which have as their objectives compensation, regulation, or treatment), Hart suggests a sixth element, that the punishment must be imposed primarily as a means of prevention of rule breaking or of retribution after the fact.
2
The sixth element is perhaps the most useful in distinguishing between criminal and civil sanctions, as, to some extent, the first five elements apply equally well to both. If punishment is viewed as having as its objective the "dominant purpose of retribution, meaning the desire to hurt a law violator for no reason but revenge, or deterrence, meaning the desire to influence his future conduct or that of others who fear similar hurt, 22 a workable distinction between criminal and civil penalties begins to emerge. Several tests have been developed in an attempt to elaborate on the distinction, the most commonly used set forth in Kennedy v. Mendoza 
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Published by University of Oklahoma College of Law Digital Commons, 1981 whether it has historically been regarded as a punishment, whether it comes into play only on a finding of scienter, whether its operation will promote the traditional aims of punishment-retribution and deterrence, whether the behavior to which it applies is already a crime, whether an alternative purpose to which it may rationally be connected is assignable to it, and whether it appears excessive in relation to the alternative purpose assigned .... 125 Applying such a test is not without its problems, however, and the effort to clarify the fine line between criminal and civil sanctions frequently serves only to obscure it. For example, because all sanctions in effect impose an affirmative disability, the first test is virtually useless without a clearer definition of punishment and restraint. 26 Also, because many sanctions have traditionally served in both criminal and civil capacities, and because it is the borderline, quasi-criminal sanctions that are primarily the source of controversy, the second and fifth tests are not as useful as they could be, perhaps, if considered along with further evidence of its purposive objective. 27 The analysis leads quickly into circuitous reasoning because many activities that occur and need to be regulated or punished today did not exist at common law and therefore do not have a traditional definition or status. In addition, an act that is a tort in one jurisdiction may be a crime in another, the difference being only in the nature of the penalty imposed.' 28 To attempt to distinguish whether a specific act is a crime or a civil wrong, based on the penalty attached, is a common test, yet presents a vicious circle when the question is whether the act is inherently a civil or criminal offense. Though historical status of an offense may be useful in analyzing the nature of the offense today, it is, in many ways, defeating contemporary efforts at change, reevaluation, and modification, and as such presumes the usefulness, validity, and universal nature of an often obsolete and inefficient status quo.
A purposive approach, based on test four, is useful for analyzing the obvious, but is much less useful in analyzing areas in which civil and criminal goals overlap. Though [Vol. 9
https://digitalcommons.law.ou.edu/ailr/vol9/iss1/3 DECRIMINALIZING TRIBAL CODES more obviously founded in the quest for vengeance, and is thus more likely to be penal in nature, it is uniformly to be desired that any violator of any code cease and desist from his activity and that he refrain from recommencing it in the future. As such, the presence of a deterrent effect of a sanction would not necessarily mean much. 1 2 9 The test needs further elaboration, and many suggestions have been offered.
The distinction between general and specific deterrence determines whan a sanction is criminal or civil. An injury inflicted on an individual or group of individuals as a result of previous actions of those individuals and aimed at preventing a recurrence of those actions by those individuals serves a specific deterrent function. A loss inflicted on a person or group of persons in order to control, by example, future conduct of all persons in the society regardless of past actions of the group serves as a general deterrent. If imposition of the loss is triggered by the undesired conduct, it is criminal in nature. However, when the loss is inflicted merely to mold future actions and the group suffering the loss is rationally classified, then the loss is not a criminal sanction.1 30 The test of whether an offense requires scienter is proposed under the assumption that if scienter is required for conviction, the offense is criminal, but if it is not required, the offense is civil. Unfortunately, there are numerous criminal statutes that impose absolute and vicarious liability, even in the absence of mens rea,' 3 ' and further, there is nothing that says a civil penalty cannot be imposed even though scienter is required.
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The final two tests address themselves to the appropriateness of the sanction and are primarily useful when applied in conjunction with other tests indicating legislative purpose. The Supreme Court has frequently supplemented its analysis of quasi-criminal statutes by inquiring into the legislative background materials. This approach involves a number of considerations; it has several drawbacks and seems to serve primarily to weigh constitutional protections against government interests.
"Finding a statute's 'purpose' does not usually involve inquiry into legislator's 'motives."' The courts determine "purpose" by deciding first whether a law can be suspected more or less strongly of serving constitutionally improper goals, and then by requiring the government to rebut that evidence of impropriety with an adequate demonstration that the law is necessary to the achievement of some proper governmental purpose."' Much of the confusion in this area stems from the Court's methods of approach; sometimes it attempts to analyze legislative purpose (e.g., retribution? deterrence?) and considers whether a sanction has traditionally been labeled criminal or civil and whether it has traditionally served to punish or regulate; the fallacies inherent in this line of reasoning are clear. On other occasions, the Court resorts to an analysis of legislative history, an approach generally accepted to be unreliable, 3 4 especially as a basis for determining the constitutionality of any given rule,' and unappropriate.
This deference to legislative history in determining whether a sanction or a statute is criminal or civil is a gross abdication of the judicial role. Although such an approach appears to be an enlightened attempt to carry out congressional purpose through statutory interpretation, it avoids the substantive question of whether Congress has exceeded its constitutional authority. No amount of congressional labeling should determine that . . . question.' 3 6
It should be clear that a purposive approach to analysis of civil and criminal offenses, though not without its uses, has limited persuasiveness. Apart from whether it is proper or accurate to second-guess the legislature, theoretical discussions on the nature of punishment are perhaps less coherent than is a discussion of the nature and scope of particular sanctions. An attempt to reconcile the contradictions in an effort to indicate guidelines for future legislation results, first, in a discovery of three categories of criminal punishment: "infamous" or severe sanctions have been held by the Supreme Court to be clearly punitive, thus criminal, whatever the label attached by the legislature. Less severe punishments are less likely to be the subject of judicial second-guessing; [Vol. 9
https://digitalcommons.law.ou.edu/ailr/vol9/iss1/3 DECRIMINALIZING TRIBAL CODES they may be considered criminal by the Court if they have been labeled criminal by the legislature, but otherwise are felt to be civil. Very small penalties, such as fines, are presumed to be civil, even if the legislature has labeled them criminal.' 3 7 The Court's concern with the severity of sanctions is integrally linked with its efforts to apply, or not to apply, constitutional safeguards in appropriate circumstances. The distinction between criminal punishment and civil remedy is an obvious focal point, and only by looking to specific sanctions and the circumstances in which they are applied can a fair and comprehensible set of guidelines be developed.
Severity alone, however, is not an adequate criterion for distinguishing between the natures of civil and penal sanctions, and the Court's refusal to draw such an inflexible bright line is partly historical and partly functional.' 3 8 The notion of stigma, or community condemnation, combines with the degree of severity to determine where a particular sanction fits in the general legal scheme of things.' 3 9 As a result, civil penalties are distinguishable from criminal penalties in that civil penalties, while frequently serving as deterrents, do not serve effectively to accomplish the goals of retribution and moral condemnation frequently associated with criminal punishment. 4 0
The problem with this theory is that it presents a totally unworkable analytical framework. It is unclear where the courts should look in order to determine whether the punishment embodies moral condemnation. For example, in some circles, the acts of persons who pollute the water or the air in violation of the Federal Water Pollution Control Act and the Clean Air Act are regarded as immoral, yet others believe that pollution is an inevitable byproduct of industrial and societal development-a necessary evil."' And, of course, attitudes not only vary but change, and there are degrees even of moral condemnation. The interesting fact about all this is that, though none of the proposed frameworks for analysis-from legislative intent to degree of severity and condemnation-is satisfactory or workable, they have frequently been used in conjunction with one another to provide a conglomerate foundation upon which to begin assessing individual sanctions. Though each of the proposed factors for consideration is flawed in one way or another, their combined use has been at least somewhat successful when brought to bear on the question of whether a specific penalty is, under specific circumstances, criminal or civil.
Though the death penalty is obviously a criminal sanction, most other penalties are not as easily categorized. Even imprisonment, commonly thought of as penal, may be a civil sanction in certain cases.' 42 Nor does the absence of imprisonment as a penalty necessarily indicate the civil nature of an offense; in several cases, laws that are labeled civil and do not provide for incarceration have been struck down by the courts as being penal in nature. These borderline quasi-criminal laws provide for a number of sanctions, from money penalties and forfeitures, to the imposition of various disabilities (e.g., deportation) or revocation of a license or other permission. ' The Supreme Court in Helvering v. Mitchell noted that the revocation of a privilege voluntarily granted is not punitive. 144 Denial or divestiture of personal rights, however, is usually considered to be a criminal sanction, primarily because of the obvious intent to punish.' 4 1 In Kennedy, removal of citizenship was considered to be a severe punishment amounting to "naked vengeance"; I '4 deportation of noncitizens, however, has been held not to be criminal because not primarily penal. 47 The rationale involved in allowing deportation turns on the distinction between rights and privileges, and it only available when a person commits an undesirable act; it cannot be used to punish constitutionally protected acts. 48 On the subject of forfeitures, the Supreme Court has variously held forfeitures to be criminal,' 4 9 to be neither criminal nor The line between regulation and punishment is important and must be drawn before any given sanction can be classified confidently. If an imposed sanction represents a burden that serves a regulatory purpose and no alternative imposing a lesser burden exists, the sanction is more likely to be considered civil.' 5 4 Regulation, which serves a preventive function, is viewed frequently as an element of civil law, and if forfeiture involves contraband or a dangerous item, it is possible to view it as a civil remedy, certainly more readily than would be a forfeiture of personal property in no way integral to the violation.' 5 5 Forfeiture of contraband or inherently dangerous items can be justified on the theory that there has been no deprivation of legal property interests and that regulatory interests of the state are being served. 56 Forfeiture of goods used to commit illegal acts is another story; though the regulatory justification may apply, the property argument does not. If the goods are quite peculiarly suited to the illegal activity, like burglar's tools, perhaps an argument can be made that they are dangerous to possess and so should be forfeited. Otherwise, the preventive purpose of forfeiture could be just as easily accomplished by the less drastic alternative of deprivation of the right to use similar property within the jurisdiction 1 5
Both money penalties and forfeitures are more likely to be upheld as civil if they are not disproportionate to the offense and if they are imposed as the result of clear fault on the part of the offender.' 58 Generally, with a few minor exceptions, the Court has uniformly declined to consider either forfeitures or money penalties to be criminal or infamous unless the proceeding in which they are assessed bears a criminal label imposed by the legislature. [Vol. 9
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Supreme Court held that such amendments violated article I, section 11 of the Oregon constitution, despite the legislature's good faith efforts and intents. 68 The court specifically considered the magnitude of the potential fine ($1,000), secondary sanctions in the event of nonpayment (as much as thirty days in jail), the relationship of the offense to other major traffic offenses, the legislative emphasis on the continuing seriousness of the offense that was decriminalized, ' 69 and the retention of criminal enforcement procedures (arrest, detention, bail, arraignment).' 70 In State v. Knoles,' 7 ' a Nebraska case decided in the same year, the Nebraska Supreme Court reviewed a state provision prohibiting U-turns. The infraction was labeled a civil offense, but the court held that it was in fact criminal and that constitutional safeguards thereby attached.'72 The court looked behind the plain words of the relevant statute and concentrated upon the connotations of certain words that had a particular association with criminal law. Sections specifically considered were the arrest and custody provisions, references to guilt, and the potential for incarceration.' 7 3
A New Jersey court, in rejecting the notion of civil sanctions for drunk driving violations, noted especially the potential thirty days to three months incarceration provision as distinguishing the offense from those punishable only by fine.' 74 A subsequent New Jersey case found that motor vehicle violations were petty offenses and thus without certain rights that adhere to full-fledged criminal prosecutions.' 75 Though a 1977 New Jersey case held that defendants in quasi-criminal proceedings were entitled to the basic rights of all criminal defendants, it is unclear whether this extends to all protections or only to a selected few." 76 And the difficulty in defining and treating quasi-criminal offenses continues.' 77 currently uncertain rule that the fourth and fifth amendments combined prevent compulsion of testimony in civil penalty cases, the doctrine that punitive takings do not fall within the scope of the fifth amendment's taking clause, and, finally, the cruel and unusual punishment clause itself.' 8 7
Constitutional requirements of a grand jury indictment or of an information, and of Miranda warnings, might also be eliminated in quasi-criminal regulations, for, as the New Jersey Supreme Court explained, "the violations are not serious enough to warrant time-consuming interference which would result to effective law enforcement and the expeditious administration of justice in petty offense cases." 188 The Oregon statute, in attempting to decriminalize certain traffic offenses, tailored the sanctions to the conduct to be regulated. Thus, though the appeal of both state and defendant was permitted, the defendant was not permitted a jury trial, and the standard of proof required for "conviction" was lowered to a preponderance of the evidence. Violators of the code did not suffer a disability or legal disadvantage upon conviction; plea bargaining was prohibited, as was appointment of counsel at public expense. Finally, the statute disallowed the defenses of double jeopardy, res judicata, and collateral estoppel in the event that the defendant committed a crime and a traffic infraction at the same time.' 88 Obviously, concerns about the protection of constitutional safeguards are well taken. The expansion of civil penalties and procedures has been justified on many grounds in the past. One is that the imposition of money penalties, even without the trappings of procedural safeguards, results only in the payment of money and not in any deprivation of liberties. Civil penalties do not subject the civil offender to any sort of disgrace or condemnation. Finally, a money penalty may often be a just and accurate compensation to the government for monies lost or damages sustained. 9 ' Courts, in applying the various tests to the issue of criminalcivil distinction, have often developed tangential balancing tests. The Supreme Court, in establishing a division between petty and serious offenses, reasoned that "where the accused cannot possibly face more than six months imprisonment, we have held arguably be termed racial and not merely political.' 96 Nevertheless, individual tribes may wish to retain as much of their criminal jurisdictional power as possible and so may opt to extend it to nonmember Indians as well as members. This is a determination that must be made by each individual tribe.
The second initial question to be answered is, of course, whether the tribe really wishes to decriminalize any of its laws. There are numerous factors to be considered, not the least of which involve the current relationship of the tribe with neighboring off-reservation communities and law enforcement agencies, and the tribal agreements, if any, with the federal and state judicial systems. If a tribe is seriously considering revising its code to reclassify certain criminal acts as civil, it must also face the question of whether such a move will best serve its interests, for, in decriminalizing activities in an effort to retain jurisdiction over non-Indians, a tribe will necessarily have to apply the decriminalized procedures and penalties to Indians. It would be foolish, for example, to propose civil sanctions for a non-Indian while retaining criminal sanctions for an Indian committing the same offense. Once a law has been decriminalized, it will have to be applied uniformly to Indians and non-Indians alike. If a tribe is willing to do this and to forego the incarceration penalties in all instances, the revision can begin.
If a tribe has retained exclusionary powers, either by treaty or by tribal code, or both, it is reasonable to expect that such power can be used to remove any nonmember from tribal lands. Even if not specifically authorized, the exclusion power may still be valid under the reserved rights doctrine. Such a power can be justified not only on statutory grounds, and on the basis of the reserved rights doctrine, but also may be exercised according to federal policies that protect such an exercise of those powers necessary for a tribe to govern itself. An exclusionary power, like the power of deportation, may be validly exercised as a civil remedy for civil offenses against the tribe. Any offense for which a tribe wishes to invoke exclusion as the remedy should be defined in civil terms and according to the guidelines set out earlier. It is, however, an unsatisfactory remedy in many cases because it does not provide for compensation for injuries and because it is difficult to enforce, especially if removal is exercised frequently.
